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R issued a notice of intent to levy on P s pension
income to collect P s unpaid Federal inconme tax for 2001. P
tinmely requested a hearing under sec. 6330, I.R C. At the
hearing P argued: (1) His liability for the unpaid 2001
Federal incone tax was discharged in his 2005 bankruptcy;

(2) the notice of intent to |levy was invalid because his
pensi on was not yet in payout status; and (3) a prior notice
of levy for a simlar anount of unpaid tax was issued and
|ater released. R s Ofice of Appeals determ ned that the
proposed | evy could proceed. P contends the Appeals Ofice
abused its discretion.

Held: The sec. 6321, I.R C, lien that attached to P's
interest in his pension was not discharged by his 2005
bankruptcy because his interest in his pension was excl uded
fromhis bankruptcy estate pursuant to 11 U S.C. sec. 541
(2006) .
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Hel d, further, although P s discharge in bankruptcy
relieved himof personal liability for the unpaid 2001
Federal incone tax, the discharge does not prevent R from
collecting P's unpaid 2001 Federal incone tax in remby |evy
on P's pension incone, notwithstanding Rs failure to file a
valid notice of Federal tax lien with respect to the 2001
Federal inconme tax liability.

Hel d, further, although R may not enforce a levy on P's
interest in his pension until the pension enters payout
status, R s notice of intent to levy is not invalid nerely
because it was mailed to P 9 nonths before P s pension
ent ered payout status.

Held, further, R s release of a prior |evy does not
rel ease the sec. 6321, I.RC, lien that R held with respect
to Ps interest in his pension.

Held, further, Rs Ofice of Appeals verified that the
requi renents of any applicable | aw and adm nistrative
procedure had been satisfied and considered all of P's
argunents. However, because the Appeals O fice assuned that
P's wage incone would continue after P started receiving his
pensi on w t hout any support in the admnistrative record for
t he assunption, we shall exercise our discretion to remand
this case to the Appeals Ofice for further proceedi ngs.

John A. Strain, for petitioner.

Spencer T. Stowe, for respondent.
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OPI NI ON

MARVEL, Judge: Pursuant to section 6330(d),?! petitioner
seeks review of respondent’s determnation to sustain a proposed
| evy on petitioner’s interest in his pension. The levy rel ates
to petitioner’s unpaid 2001 Federal inconme tax liability. The
i ssue for decision is whether respondent abused his discretion
when he sustained the proposed |levy. To resolve this issue, we
must first deci de whether a section 6321 lien that was not
perfected by the filing of a valid notice of Federal tax lien
(NFTL) may be enforced by a | evy on petitioner’s pension incone
after petitioner’s personal liability for the unpaid tax has been
di scharged i n bankruptcy.

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. The stipulation of facts is incorporated by this
reference. On the date he filed his petition, petitioner resided
in California.

On June 28, 2002, respondent recorded an NFTL purportedly
relating to petitioner’s 2001 tax liability. Wen the NFTL was
recorded, petitioner had not yet filed his 2001 Federal incone

tax return. |In fact, respondent intended to issue the NFTL with

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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respect to petitioner’s 2000 Federal inconme tax liability but
identified the wong year (2001) on the NFTL and recorded it in
error.2? Respondent has since withdrawn the NFTL. The record
contains no evidence that respondent recorded any other NFTL with
respect to petitioner’s 2001 tax liability.

On or about August 16, 2002, petitioner filed a 2001 Form
1040, U.S. Individual Incone Tax Return. Petitioner reported a
bal ance due on the return but did not pay the bal ance when he
filed the return. On Septenber 16, 2002, respondent assessed the
tax shown on the return, an addition to tax for failure to pay
tinmely, an addition to tax for failure to pay estimted tax, and
interest. Petitioner has not paid the resulting liability
(collectively, the 2001 tax liability).

On August 18, 2005, petitioner and his w fe, Linda Wadl ei gh,
filed a voluntary chapter 7 bankruptcy petition in the U S.
Bankruptcy Court for the Central District of California. On
Schedul e B, Personal Property, of the bankruptcy petition,
petitioner listed his interest in his Honeywell Pension Plan
account (pension). However, on Schedule C, Property C ained as

Exenpt (schedule C), of the bankruptcy petition, petitioner

2Petitioner’s 2000 Federal incone tax liability is not at
i ssue.
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cl ai mred the pension was exenpt property. Petitioner included the
foll ow ng statenent on schedule C

The interest in the Honeywell Pension Plan is clained
as exenpt to the extent, if any, that said Pension Plan
is property of the estate, and the clains of exenption
i nclude any increases in the value of Debtors’
interests therein. Debtors contend that their interest
in the Honeywell Plan are [sic] excluded fromthe
bankruptcy estate under 11 U S. C. 8§ 541(c)(2);
Patterson v. Shumate, 504 U.S. 753 (1992).

As reflected on schedule C, petitioner clainmed his interest
in the pension was excluded fromthe bankruptcy estate pursuant
to 11 U S.C. sec. 541(c)(2) (2006), which provides: “A
restriction on the transfer of a beneficial interest of the
debtor in a trust that is enforceable under applicable
nonbankruptcy law is enforceable in a [bankruptcy] case”, as

interpreted in Patterson v. Shumate, 504 U. S. 753, 758-759

(1992).% Alternatively, petitioner clained the pension was

]%ln Patterson v. Shumate, 504 U.S. 753, 758-759 (1992), the
Suprene Court held that a debtor’s interest in a pension plan
which is subject to the antialienation provision of the Enpl oyee
Retirenent |Incone Security Act of 1974 (ERI SA), Pub. L. 93-406
sec. 206(d)(1), 88 Stat. 864 (current version at 29 U S.C. sec.
1056(d) (1) (2006)), is a beneficial interest in trust that is
subject to a restriction on transfer enforceabl e under applicable
nonbankruptcy | aw, and therefore a debtor may exclude his
interest in the ERI SA-qualified pension plan from his bankruptcy
estate under 11 U S.C sec. 541(a)(1) and (c)(2) (2006). For
pur poses of this Opinion and consistent with the Suprene Court’s
opinion in Patterson v. Shumate, supra, the phrase “ERI SA-
qualified pension plan” neans a qualified plan that contains the
antialienation clause required for qualification under ERI SA sec.
206(d) (1), 29 U.S.C. sec. 1056(d)(1). See In re Baker, 114 F. 3d

(continued. . .)
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exenpt property under 11 U S. C. sec. 522(b)(2) (2006) and Cal.
Civ. Proc. Code sec. 703.140(b)(10)(E) (West 2009),4 if and to

3(...continued)
636, 638 (7th Gr. 1997).

‘Both State and Federal law limt the amobunt a debtor nmay
exenpt. In addition, States may opt out of the Federal exenption
schenme, thereby Iimting debtors who file for bankruptcy in those
States to the exenptions provided under relevant State law. 11
U S C sec. 522(b)(2); Geene v. Savage, 583 F.3d 614, 618 (9th
Cr. 2009).

Pursuant to 11 U S.C. sec. 522(b)(2), California has opted
out of the exenption schene provided in the Bankruptcy Code.
Cal. Gv. Proc. Code sec. 703.130 (West 2009). However,
California has enacted an exenption schene that mrrors 11 U S. C
sec. 522(d)(10)(E) with respect to pension and profit-sharing
plans. See Cal. G v. Proc. Code sec. 703.140(b)(10)(E) (West
2009), which provides:

The follow ng exenptions may be el ected as provided in
subdi vision (a):

* * * * * * *

(10) The debtor’s right to receive any of the
fol |l ow ng:

* * * * * * *

(E) A paynent under a stock bonus, pension,
profit-sharing, annuity, or simlar plan or contract on
account of illness, disability, death, age, or length
of service, to the extent reasonably necessary for the
support of the debtor and any dependent of the debtor,
unless all of the follow ng apply:

(1) That plan or contract was established by or
under the auspices of an insider that enployed the
debtor at the tinme the debtor’s rights under the plan
or contract arose.

(continued. . .)
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the extent the pension was properly includable in the bankruptcy
est ate.

When petitioner filed for bankruptcy, he was fully vested in
hi s pension, but the pension was not yet in payout status and did
not contain a lunp-sumor simlar option that woul d have
permtted petitioner to withdraw funds fromthe pension before
reaching retirement age. Petitioner’s right to receive nonthly
paynents of $1,242.13 under the pension matured on Novenber 1,
2007.

On Decenber 8, 2005, petitioner received a discharge in the
bankruptcy case. Petitioner’s 2001 Federal inconme tax liability
was included in the discharge.

On August 31, 2006, respondent nmiled petitioner a notice of
intent to levy on petitioner’s pension inconme to collect
petitioner’s unpaid 2000 Federal incone tax liability. On
Novenber 16, 2006, however, respondent wthdrew the notice of

intent to |evy.

4(C...continued)
(1i) The paynent is on account of age or |ength of
servi ce.

(ti1) That plan or contract does not qualify under
Section 401(a), 403(a), 403(b), 408, or 408A of the
| nt ernal Revenue Code of 1986



- 8 -

On January 29, 2007, nore than 9 nonths before petitioner’s
pensi on entered payout status, respondent nailed petitioner a
Final Notice--Notice of Intent to Levy and Notice of Your R ght
to a Hearing (notice of intent to levy) with respect to
petitioner’s 2001 tax liability. The notice of intent to |evy
stated in pertinent part as foll ows:

You have received a discharge under Chapter 7 of the

Bankruptcy Code. Thus, you are relieved from personal
l[itability for the following tax liabilities:

Amount | ncl udi ng

Ki nd of Tax Peri od Penal ti es and | nterest
1040- | ncone 12/ 31/ 2001 $57, 805. 33 (As of
08- 30- 2007)

However, at |east one Notice of Federal Tax Lien for
the above tax liabilities was properly filed before
your bankruptcy. Despite your relief from persona
l[tability, the federal tax liens remain attached to
your prepetition property, and the IRSis permtted to
take collection action, based on these federal tax

i ens, against your prepetition property at any tine
within the period permtted by law for collection of
the tax. Also, the Service can pursue adm nistrative
collection fromproperty excluded fromthe Bankruptcy
estate based solely on its statutory lien

This letter is your notice of our intent to |evy
agai nst prepetition property under Internal Revenue
Code (1 RC) section 6331 and your right to receive
Appeal s consi deration under | RRC section 6330.

Prepetition property is property that you held prior to
your bankruptcy filing that was not sold or |iquidated
by the Chapter 7 trustee for the paynent of your debts.
Prepetition property includes three types of property:
(1) property you exenpted fromthe bankruptcy estate
under section 522 of the Bankruptcy Code; (2) property
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abandoned by the bankruptcy trustee under section 554
of the Bankruptcy Code; and (3) property excluded from
t he bankruptcy estate under applicable |aw, as opposed
to property you exenpted fromthe bankruptcy estate.
An exanpl e of excluded property is an interest in a
section 401(k) plan or other enpl oyer-sponsored plan

that nmeets the requirenents of the Enpl oyee Retirenent
| nconme Security Act of 1974 (ERISA). * * *

Al t hough the notice of intent to | evy does not expressly
identify the pension, the parties have stipulated that the
pension is the prepetition property on which respondent plans to
enforce his levy. Neither party disputes that the pension is to
be paid pursuant to a qualified plan under the Enpl oyee
Retirenent I ncone Security Act of 1974 (ERI SA), Pub. L. 93-406
88 Stat. 829, or that the plan is subject to the antialienation
provi sion of ERI SA sec. 206(d)(1), 88 Stat. 864 (current version
at 29 U S.C. sec. 1056(d)(1) (2006)).

On or about February 12, 2007, petitioner tinely filed a
Form 12153, Request for a Collection Due Process Hearing,
objecting to the proposed levy. Petitioner did not challenge the
exi stence or anount of the 2001 tax liability. Instead,
petitioner raised five contentions relating to the
appropri ateness of respondent’s proposed collection action: (1)
Respondent had issued a |levy notice for a simlar anount on
August 31, 2006, and released the I evy on Novenber 16, 2006; (2)
the notice of intent to levy referenced the sane retirenent

paynments addressed in the Novenber 16, 2006, rel ease and was
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inconsistent as to the tax year and anmount due;® (3) petitioner
had not received an anal ysis regardi ng what property, if any,
secured respondent’s claimon petitioner’s discharged taxes; (4)
because petitioner’s pension was not property to which petitioner
was entitled at the tinme of the bankruptcy filing, the pension
was not property to which respondent’s lien could attach; and (5)
petitioner’s liability for the unpaid 2001 Federal inconme tax was
di scharged in bankruptcy on Decenber 8, 2005.

Adlai dimn (M. diman), a settlenent officer in the
I nternal Revenue Service (IRS) Ofice of Appeals, was assigned to
handl e petitioner’s section 6330 hearing. During a conversation
with M. Cdimn that was part of the hearing process, petitioner
argued that respondent could not |levy on petitioner’s pension
i ncome because his 2001 tax liability was discharged in
bankruptcy and respondent had released a simlar |evy on
petitioner’'s interest in his pension.® Petitioner did not

propose any collection alternatives, such as an offer-in-

Page 1 of the notice of intent to |levy states that the
anount due, including additions to tax and interest, was
$57, 805. 33 as of Aug. 30, 2007, and page 3 states that the total
anount owed as of May 29, 2006, was $71,016.86. Petitioner
asserts the notice is inconsistent wth transcripts respondent
mailed to himin Decenber 2006.

The record does not disclose when the conversation
occurred, nor does it indicate whether the conversation was by
t el ephone or in person.
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conprom se or an installnment agreenent, or provide any financial
i nformati on, such as a Form 433-A, Collection Information
Statenent for Wage Earners and Sel f- Enpl oyed | ndividuals.”’

After his conversation wth petitioner, M. Ciman revi ened
Form 4340, Certificate of Assessnents, Paynents, and O her
Specified Matters, for petitioner’s 2001 taxable year, reviewed
financial information contained in petitioner’s 2003-2005 Feder al
i ncone tax returns, and consulted the applicable national and
| ocal standards. Fromthis information M. Cinman cal cul ated
petitioner’s ability to pay the 2001 tax liability. In making
his calculations M. Ciman assuned that petitioner woul d
continue to work for the sanme conpensati on he had earned in 2005.
M. dimn calculated petitioner’s nonthly inconme by dividing the
wage i ncone reported on petitioner’s 2005 return by 12. Fromhis
calculations M. Cdimn determned: (1) “[Petitioner] has nore
than sufficient incone to live on [and] attachnment of the pension
inconme will not create a financial hardship”; (2) the proposed
| evy was necessary for paynment of the subject liability; and (3)
t he proposed | evy woul d bal ance the Governnent’s need to coll ect

the tax with petitioner’s legitimte concern that any collection

'Petitioner nmintains he was never asked to provide
financial information. Respondent counters that petitioner was
asked for such information. Regardless, the parties do not
di spute that petitioner did not submt financial information
during the sec. 6330 hearing.



- 12 -

action be no nore intrusive than necessary. Accordingly, M.

Climan determ ned that the proposed | evy shoul d be sustai ned.

On April 10, 2007, the Ofice of Appeals issued a Notice of

Det erm nation Concerning Col |l ection Action(s) Under Section 6320

and/ or 6330 (notice of determ nation) sustaining the proposed

| evy.

Case

The notice of determ nation was acconpani ed by an “Appeal s

Meno” (nmenorandum) in which the Appeals Ofice briefly

explained its decision. Wth respect to the filing of an NFTL,

t he nenorandum stated as fol |l ows:

Noti ces of Federal Tax Lien were filed as foll ows:

Date recorded
2000: 5/ 25/ 05
2001: 7/ 18/ 02*

* A severe error has been commtted by Collection
as regards this NFTL. This NFTL actually pertains
to the year 2000, but the enployee filing the lien
* * * gpparently entered the wong year in the
conputerized request. The assessnent date on this
NFTL for 2001 shows as 11/26/2001. This is the
assessnment date for the 1040-2000 (see above).
This NFTL for 2001 shows a recording date
(7/18/02) prior to the assessnment date (9/16/02)
of the return for 2001. This NFTL is to be

W t hdrawn, or corrected to properly show the year
2001, as it was inproperly filed. This, however,
is not the subject of this CDP hearing.

In the section of the nmenorandum devoted to specific issues,

the Appeals O fice provided the follow ng explanation regarding

its conclusion that respondent nmay pursue petitioner’s pension:
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t he governnent may not attach any of Wadl eigh’s
future earnings or assets he has retained after
t he bankruptcy discharge for the years 2000 and
2001.

The governnent, however, is not precluded from
attaching (or levying) assets excluded fromthe
bankruptcy, in this case, Wadl ei gh’s pensi on pl an.
See 11 USC section 541; certain retirenent savings
accounts or pension plans may be excluded fromthe
bankruptcy estate.

Thi s i ssue has been discussed in 2006 TNT 167-19,
and IRM5.9.2.9.1.1 in that it is not even
required that a Notice of Federal Tax Lien be
filed for the governnent to be allowed to proceed
in this fashion (NFTLs were filed in Wadl eigh’s
case). Thus, the governnment may proceed agai nst
Wadl ei gh’ s pension inconme for both of the years
2000 and 2001, and the issuance of the Letter 4066
regardi ng 2001 is appropriate.

Petitioner tinely filed a petition with this Court asking us
to review the Appeals Ofice’ s determ nation.

Di scussi on

Section 6330

The Comm ssioner nmay not |evy on a taxpayer’s property or
rights to property unless he has first notified the taxpayer in
witing of his right to request a hearing under section 6330.
Sec. 6330(a). |If the taxpayer requests a hearing under section
6330(a) (hereinafter hearing), the hearing shall be conducted by
an inpartial officer or enployee of the IRS Ofice of Appeals.
Sec. 6330(b)(1), (3). At the hearing the taxpayer may rai se any

relevant issue relating to the Comm ssioner’s proposed collection
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activity, including (1) appropriate spousal defenses,

(2) challenges to the appropriateness of collection action, and
(3) offers of collection alternatives. Sec. 6330(c)(2)(A); Sego

v. Conmm ssioner, 114 T.C. 604, 609 (2000); Goza v. Conm ssioner,

114 T.C. 176, 180 (2000). The taxpayer may chal | enge the

exi stence or anount of the underlying tax liability only if the

t axpayer did not receive a notice of deficiency for such
liability or did not otherw se have an opportunity to dispute the
liability. Sec. 6330(c)(2)(B)

Foll owi ng a hearing, the Appeals O fice nust issue a notice
of determ nation regarding the validity of the proposed
collection action. In making the determ nation the Appeals
O fice nmust take into consideration: (1) Verification presented
by the Secretary that the requirenents of applicable |aw and
adm ni strative procedure have been net; (2) rel evant issues
rai sed by the taxpayer; and (3) whether the proposed collection
action appropriately bal ances the need for efficient collection
of taxes with the taxpayer’s legitimte concerns regarding the
i ntrusiveness of the proposed collection action. Sec.

6330(c) (3).

1. St andard of Revi ew

We have jurisdiction to review a notice of determ nation.

Sec. 6330(d)(1). If the validity of the underlying tax liability
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was properly at issue in the hearing, we review the determ nation

regarding liability de novo. Sego v. Conm ssioner, supra at 610;

Goza v. Comm ssioner, supra at 181-182. W review any ot her

determ nati on for abuse of discretion. Sego v. Conmni Ssioner,

supra at 610; Goza v. Conm ssioner, supra at 182. A

determnation will not constitute an abuse of discretion unless
it is arbitrary, capricious, or wthout sound basis in fact or

| aw. See Swanson v. Conmm ssioner, 121 T.C. 111, 119 (2003) (if

Commi ssioner’s determ nati on based on erroneous | egal
interpretation, determ nation may be set aside as abuse of

di scretion); Wodral v. Comm ssioner, 112 T.C 19, 23 (1999).

Petitioner did not challenge the existence or amount of his
2001 tax liability at his hearing or at trial. However, he does
chal l enge the determ nation to proceed with collection. In
chal l enging the determ nation petitioner has raised several
i ssues that require us to decide the |l egal effect of the section
6321 statutory lien during and after a bankruptcy proceedi ng and
rel ated | egal questions. Wen w are faced with a question of
| aw, the standard of review has no inpact on our anal ysis because
under either standard an erroneous | egal determ nation nust be

rejected. Kendricks v. Conmm ssioner, 124 T.C. 69, 75 (2005);

Swanson v. Conmi ssioner, supra at 119. Even if we characterize

t he applicable standard of review as abuse of discretion, we do
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not uphold a discretionary determnation that is infected by a

material error of | aw Kendricks v. Conm ssioner, supra at 75;

Swanson v. Conmi ssioner, supra at 119.

[11. Scope of Review

When reviewing a notice of determ nation for abuse of
di scretion under section 6330(d), we have held that in sone
ci rcunstances we may consi der evidence that was presented at
trial but was not included in the adm nistrative record.

Robi nette v. Conm ssioner, 123 T.C 85, 101 (2004), revd. 439

F. 3d 455, 460-462 (8th Cr. 2006). Respondent invites us to
overrule our pinion in Robinette and limt our reviewto the
adm nistrative record. W decline respondent’s invitation to
overrul e our holding in Robinette because the scope of review
does not materially affect the outcone at this tinme, given our
conclusion to remand this case for further proceedings.

| V. Bankruptcy, the Section 6321 Lien, and the Section 6331 Levy

Before turning to our review of respondent’s notice of
determ nation, we nust first exam ne the scope of the section
6321 lien, the effect of a discharge in bankruptcy on an
otherw se valid section 6321 Iien where the Comm ssioner fails to
file a valid NFTL, and the Conm ssioner’s ability to | evy
pursuant to section 6331 on property that is subject to a section
6321 lien, in order to determ ne whether respondent may |evy on

petitioner’s interest in his pension.



A. Section 6321

| f any person |iable to pay any tax neglects or refuses to
pay the tax upon notice and demand, the anount of the tax
(together with any costs, penalties, and interest) shall be a
lien in favor of the United States on all property and rights to
property belonging to the taxpayer. Sec. 6321; sec. 301.6321-1,
Proced. & Admn. Regs. A person’s liability to pay a tax is
establ i shed by assessnent, which is the formal recording of a
l[tability in the records of the Comm ssioner. Secs. 6201, 6203.
The notice and denmand requirenent in section 6321 refers to the
action required by section 6303, which provides that the
Comm ssi oner, as soon as practicable and within 60 days of
assessnment, nust provide witten notice, stating the anount of
the liability and demandi ng paynent thereof, to each person
liable for the unpaid tax.

When a taxpayer fails to pay an assessed tax liability after
receiving a notice and demand for paynent, the section 6321 lien
ari ses by operation of law and continues until the liability is
satisfied or beconmes unenforceable by |apse of tinme.® Sec. 6322.
The section 6321 lien attaches to all property and rights to

property belonging to the taxpayer, including property acquired

8The sec. 6321 lien is sonetines called a “secret lien”
because it arises by operation of |law w thout any public filing
requirenent. Hult v. Conm ssioner, T.C Meno. 2007-302.
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by the taxpayer after the lien arises. Sec. 6321; Gass Cty

Bank v. United States, 326 U. S. 265, 268-269 (1945). An

unqualified right to receive property in the future is itself a
property right to which the section 6321 lien attaches. See

United States v. Natl. Bank of Commerce, 472 U. S. 713, 725

(1985); Connor v. United States, 27 F.3d 365, 366 (9th Cr

1994). However, the section 6321 lien is not valid against a
purchaser, holder of a security interest, mechanic’ s lienor, or
judgnent lien creditor until an NFTL has been filed. Sec.
6323(a) .

Petitioner filed a 2001 Federal incone tax return on August
16, 2002, that showed a Federal incone tax liability and a
bal ance due. Respondent assessed the liability and issued a
tinmely notice and denand for paynent on Septenber 16, 2002. By
reason of the above, a section 6321 lien attached to all of
petitioner’s property, including his pension incone,
notw t hstandi ng that the pension had not yet entered payout
status. See sec. 6321. However, respondent never filed a valid
NFTL with respect to petitioner’s 2001 Federal incone tax
liability. Respondent concedes the 2001 NFTL was recorded in
error and withdrawn, and we infer fromthe record that respondent
did not subsequently file a valid NFTL with respect to the 2001

tax liability. W find, therefore, that respondent has only a
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section 6321 lien with respect to petitioner’s 2001 tax
l[Tability.

B. The Effect of Bankruptcy on a Section 6321 Lien

The purpose of bankruptcy is to give the debtor a fresh
start by discharging many of the debtor’s liabilities. Carlson

v. Comm ssioner, 116 T.C 87, 101 (2001). When a bankruptcy

court enters a discharge order in a bankruptcy proceeding, the
debtor is discharged frompersonal liability for al

di schargeabl e debts. 11 U S. C. sec. 524(a) (2006). However,
liens and other secured interests generally survive bankruptcy.

Farrey v. Sanderfoot, 500 U. S. 291, 297 (1991). Thus, a

di scharge in bankruptcy wll not necessarily prevent the
post di scharge enforcenent of a valid prepetition |lien on any
prepetition property of the debtor that survived the bankruptcy.

Isomv. United States, 901 F.2d 744, 745 (9th G r. 1990). *“[A]

bankruptcy di scharge extingui shes only one node of enforcing a

claim-nanely, an action against the debtor in personam-while

| eavi ng i ntact another--nanely, an action against the debtor in

rem” Johnson v. Hone State Bank, 501 U S. 78, 84 (1991);

| annone v. Conmmi ssioner, 122 T.C. 287, 292-293 (2004). W nust

exam ne whether petitioner’s pension interest was prepetition
property that survived the bankruptcy and whether the section
6321 lien that was not perfected by the filing of a valid NFTL is

a valid prepetition lien that survived the bankruptcy.
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The filing of a petition in bankruptcy automatically creates
a bankruptcy estate consisting of “all legal or equitable
interests of the debtor in property as of the commencenent of the
case.” 11 U S . C. sec. 541(a)(1) (2006). The bankruptcy estate
includes all of the debtor’s prepetition property and rights to
property except property excluded fromthe estate under 11 U S. C
sec. 541 (2006). Title 11 U.S. C. sec. 541(c)(2), as interpreted

in Patterson v. Shumate, 504 U.S. at 760,° pernmts a debtor to

exclude an interest in an ERI SA-qualified pension plan fromhis

bankruptcy estate. 1

°l'n Patterson v. Shumate, 504 U.S. at 762, the Suprene Court
held that “a debtor may exclude his interest in an ERI SA-
qualified pension plan fromthe bankruptcy estate”. The
bankruptcy trustee in Patterson argued that the Court’s hol ding
rendered 11 U S.C sec. 522(d)(10)(E) superfluous, but the Court
rejected the argunent, observing that 11 U S.C. sec.
522(d)(10)(E) “exenpts fromthe bankruptcy estate a nmuch broader
category of interests than * * * [11 U S.C sec.] 541(c)(2)
excl udes.”

10\W¢ have | ocated only one opinion by a Court of Appeals
that has addressed the issue of whether the exclusion of an
ERI SA-qual ified pension interest froma bankruptcy estate is
mandatory or permssive. In Rains v. Flinn, 428 F. 3d 893, 905-
906 (9th Cir. 2005), the Court of Appeals for the Ninth Crcuit
held that the exclusion of such a pension froma debtor’s
bankruptcy estate was perm ssive rather than mandatory. If
exclusion is permssive, thenit is logical to assune that the
debt or nmust decide in a bankruptcy proceedi ng whet her the debtor
wi |l exclude or exenpt an ERI SA-qualified pension interest.
Excl udi ng or exenpting such an interest may have substantially
di fferent consequences, particularly with respect to unpaid
Federal tax liabilities. See, e.g., Mdigan, “Using Unfiled
Di schargeabl e Tax Liens to Attach to ERI SA-Qualified Pension Plan
Interests After Patterson v. Shunate”, 14 Bankr. Dev. J. 461, 465

(continued. . .)
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Title 11 U S.C. sec. 522 allows a debtor to exenpt fromhis
bankruptcy estate a personal residence, a car, certain property
used in a trade or business, retirement funds, and certain other
assets, to ensure that the debtor has at |east sone property with

which to make a fresh start. Carlson v. Conni Ssioner, supra at

102. Exenpt property initially is part of the debtor’s

bankruptcy estate, see Taylor v. Freeland & Kronz, 503 U.S. 638,

642 (1992), but is renoved fromthe bankruptcy estate (and is
therefore unavailable to satisfy creditors’ clains) for the
benefit of the debtor as a result of the debtor’s exenption,

Pasqui na v. Cunni ngham 513 F.3d 318, 323 (1st G r. 2008).

Property that is exenpt fromthe bankruptcy estate pursuant to 11
US. C sec. 522 is not available to satisfy prepetition debts

during or after the bankruptcy, except debts secured by liens

10¢, .. conti nued)
(1998). We note, however, that several courts have held that an
ERI SA-qual i fied pension plan that is |listed as exenpt property on
schedule C of the debtor’s bankruptcy petition is excluded froma
debtor’ s bankruptcy estate, notw thstanding the debtor’s listing
of the pension as exenpt property. See, e.g., Ostrander v.
Lal chandani, 279 Bankr. 880, 886 (Bankr. 1st Cr. 2002); United
States v. Rogers, 558 F. Supp. 2d 774, 787 (N.D. Chio 2008); In
re Wlson, 206 Bankr. 808, 809 (Bankr. WD.N C 1996); Rich v.
United States, 197 Bankr. 692, 695 (Bankr. N.D. Okla. 1996) (“if
Debtor’'s * * * [retirenent plan] is ERISA qualified, it is
excluded fromthe bankruptcy estate.”), affd. per order (N.D.
kla., Jan. 9, 1998); In re Hanes, 162 Bankr. 733, 741 (Bankr.
E.D. Va. 1994). W also note that there is no formal procedure
within the bankruptcy process to clarify what property is
excluded. At |east one court has conmmented on the confusion that
results fromthis lack of clarity. See In re Stevens, 177 Bankr.
619, 620 n.2 (Bankr. E.D. Ark. 1995).
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that are not avoided in the bankruptcy and section 6321 |iens

with respect to which an NFTL has been fil ed. 11 U. S.C. sec.

522(c).

Unli ke exenpt property, which is part of a debtor’s
bankruptcy estate but is unavailable to satisfy creditors’
clai s, excluded property never becones part of the bankruptcy
estate and is therefore never subject to the bankruptcy trustee’s
or the debtor’s power to avoid the section 6321 lien. See U S.

| RS v. Snyder, 343 F.3d 1171, 1178-1179 (9th Cr. 2003); Traina

v. Sewell, 180 F.3d 707, 710 (5th Gr. 1999). Thus, if a section

6321 lien on excluded property has not expired or becone

unenf orceabl e under section 6322, it survives the bankruptcy.
Petitioner was granted a discharge in bankruptcy on Decenber

8, 2005. The discharge included petitioner’s 2001 tax liability.

On schedul e C of his bankruptcy petition, petitioner contended

that his pension was excluded fromthe bankruptcy estate pursuant

to 11 U S.C sec. 541(c)(2) and Patterson v. Shumate, 504 U.S.

753 (1992). Alternatively petitioner clained that his pension
was exenpt property, but only if and to the extent that his
pensi on was includable in the bankruptcy estate. On the basis of

the record before us and our review of 11 U S.C. sec. 541, we

1The Comm ssioner has taken the position that “A Notice of
Federal Tax Lien need not be on file to pursue collection agai nst
assets excluded fromthe bankruptcy estate.” Internal Revenue
Manual (IRM pt. 5.9.2.9.1.1(2) (Mar. 1, 2007).
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conclude that petitioner’s pension was properly excludable from
hi s bankruptcy estate under 11 U S. C sec. 541(c)(2) and

Patterson v. Shumate, supra at 765, and that petitioner excluded

the pension fromhis bankruptcy estate. As a result, the section
6321 lien that attached to the pension before bankruptcy
continued to attach to petitioner’s interest in his pension even
after petitioner’s personal liability for his 2001 tax liability
was di scharged i n bankruptcy.

C. Section 6331

Section 6331(a) provides:

SEC. 6331(a). Authority of Secretary.--1f any
person |liable to pay any tax neglects or refuses to pay
the same within 10 days after notice and demand, it
shall be lawful for the Secretary to collect such tax
* * * py levy upon all property and rights to property

(except such property as is exenpt under section 6334)

bel ongi ng to such person or on which there is a lien
* *x *x [12]

The notice and denmand requirenent in section 6331(a) is satisfied
if the Comm ssioner issues a witten notice of unpaid tax
ltability and demand for paynent and the notice is given to the

t axpayer in person, left at the taxpayer’s dwelling or usual

pl ace of business, or sent via certified or registered mail to

t he taxpayer’s | ast known address. Sec. 6331(d).

2None of the sec. 6334 exenptions is relevant to the
I nstant case.
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Once the Comm ssioner has assessed a Federal tax liability
and given the requisite notice, he may collect the unpaid tax by
levy on “all property and rights to property” belonging to the
t axpayer. See sec. 6331(a). However, the Conm ssioner nust
stand in the taxpayer’s shoes; he acquires through Ievy only
those property rights that the taxpayer hinself possesses.

United States v. Novak, 476 F.3d 1041, 1062 (9th G r. 2007).

Thus, if the Conm ssioner |evies on a taxpayer’s pension, he wll
receive property fromthe levy only if the pension is already in
payout status or the taxpayer has the right to denmand a | unp-sum

distribution of his pension interest. 1d.; see also U S. IRS v.

Snyder, supra at 1175 (I RS cannot, outside bankruptcy, enforce

its lien on debtor’s interest in ERI SA-qualified plan until plan
enters payout status).

V. Revi ew of Appeals Ofice's Determ nation

A. Conpli ance Wth Law and Adnmi ni strative Procedure

Section 6330(c)(1) requires the hearing officer to obtain
verification fromthe Secretary that the requirenents of
applicable | aw and adm ni strative procedure have been net. The
record shows that M. Ciman verified the follow ng: (1)
Petitioner had an unpaid Federal incone tax liability for 2001;
(2) respondent properly assessed petitioner’s 2001 tax liability
as required by section 6203; (3) respondent tinely mailed

petitioner a notice and demand for paynment as required by section
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6303; (4) petitioner neglected or refused to pay his 2001
l[tability; and (5) respondent nuailed petitioner a notice of
intent to levy and a notice of his right to request a hearing as
requi red by sections 6330 and 6331(d). M. diman correctly
concl uded that petitioner’s 2001 tax liability had been
di scharged in bankruptcy and that respondent was barred from
attaching any of petitioner’s future earnings or postpetition
assets to satisfy the 2001 liability. However, M. diman al so
determ ned that respondent was not precluded fromlevying on any
prepetition property that was excluded frompetitioner’s
bankruptcy estate (in this case, petitioner’s pension).
Petitioner contends that respondent failed to follow
applicable | aw and adm ni strative procedure. Specifically,
petitioner argues that respondent failed to follow the step-by-
step instructions provided in the Internal Revenue Manual before
| evyi ng on noney accunul ated in a pension or retirenent plan.
See 1 Adm nistration, Internal Revenue Manual (IRM (CCH), pt.
5.11. 6.2, at 16, 798-16,801 (Mar. 15, 2005). A review of relevant
| RM provisions is instructive in ascertaining the procedures the

| RS expects its enployees to follow in deciding whether to | evy
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on a taxpayer’s interest in a pension plan or other retirenent
account . 13

The IRM “serves as the single, official source of IRS
‘instructions to staff’ relating to the adm nistration and
operation of the Service.” IRMpt. 1.11.2.1.1(1) (Apr. 1,

2007).* It “provides a central repository of uniform guidelines

BAl t hough this Court has held that procedures set forth in
the |RM “do not have the force or effect of law and a failure to
adhere to I RM procedures does not rise to the level of a
constitutional violation, see, e.g., Vallone v. Comm ssioner, 88
T.C. 794, 807-808 (1987) (checks obtained in violation of |IRM not
a constitutional violation requiring suppression); Riland v.

Commi ssioner, 79 T.C 185 (1982) (failure to abide by |IRM
procedures not a violation of due process), and that the |IRM does
not create enforceable rights for taxpayers, see Fargo v.
Comm ssi oner, 447 F.3d 706, 713 (9th GCr. 2006), affg. T.C. Meno.
2004- 13, sec. 6330(c)(1l) specifically requires that the Appeals
officer at the sec. 6330 hearing shall obtain verification from
the Secretary that the requirenents of any applicable | aw or

adm ni strative procedure have been net. Mreover, sec.

6330(c)(3) provides that the determ nation by an Appeals officer
under sec. 6330(c) shall take into consideration the verification
present ed under sec. 6330(c)(1l). Because petitioner has
guestioned whether M. Ciman foll owed applicable | RM procedures
in maki ng his determ nation, we exam ne the | RM procedures.
However, because we conclude that the Appeals O fice net the
verification requirenent of sec. 6330(c)(1l), we need not and do
not deci de whether the procedures described in the IRMare

adm ni strative procedures that conme within the verification

requi renent of sec. 6330(c)(1).

Before its anendnent in 2007, 1 Adm nistration, |RM (CCH)
pt. 1.11.2.1(2), at 5,027 (Cct. 10, 2003), stated in pertinent
part as foll ows:

The I RM outlines business rules and adm nistrative

procedures and gui delines used by the agency to conduct

business. It contains policy, direction and

del egations of authority that are necessary to carry
(continued. . .)
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on operating policies and procedures for use by all IRS offices.”
Id. Several provisions of the | RM address the Conm ssioner’s
ability to levy on retirenent incone and retirenent accounts. 1
Adm ni stration, IRM(CCH), pt. 5.11.6.1(1), at 16,797 (June 29,
2001), which applies to levies on retirenment incone, directs IRS
enpl oyees to “Use discretion before |evying retirenent incone”
but provides no specific guidance regardi ng how that discretion
is to be exercised. |In contrast, IRMpt. 5.11.6.2, which covers
“nmoney accunul ated in a pension or retirenent plan, as well as

| ndi vi dual Retirenent Arrangenents (I RAs)” and specifically does
not cover “levying retirenent incone”, directs IRS enployees to

| evy on assets accunulated in pension or retirenment accounts only
after follow ng detailed procedures. |1d. pt. 5.11.6.2(4)-(12),

at 16, 799- 16,801 (Mar. 15, 2005).*

¥4(...continued)

out IRS responsibilities to adm nister tax | aw and

ot her legal provisions. The business rules, operating
gui del i nes and procedures and del egati ons gui de
managers and enpl oyees in carrying out day to day
responsibilities. [Enphasis added.]

BWth respect to retirenent accounts that are excluded from
t he bankruptcy estate, 1 Adm nistration, |IRM (CCH) pt.
5.11.6.2(12), at 16,801 (Mar. 15, 2005), states that the I RS may
| evy on such accounts to collect taxes discharged in bankruptcy
if an NFTL was filed before the bankruptcy, and it instructs
enpl oyees to consider |evying on retirenent accounts “if there is
no ot her property that survived the bankruptcy.” However, |RM
pt. 5.11.6.2(12) also contains the follow ng note: “Were no
Notice of Federal Tax Lien was filed before bankruptcy, it is not
settled whether the IRS can levy to collect discharged taxes from

(continued. . .)
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The record establishes that M. Ciman exercised discretion
as directed by IRMpt. 5.11.6.1(1). Although M. diman did not
follow the detail ed procedures set forth in | RM pt.
5.11.6.2(4)-(12), he was not required to do so. The procedures
set forthin IRMpt. 5.11.6.2 apply only to situations in which
t he Comm ssioner seeks to | evy on noney accunul ated in pension or
retirement accounts; they do not apply to a proposed |evy on
paynments froma pension plan that constitute retirenment incone to
the recipient. The proposed levy is directed to petitioner’s
retirement inconme. W therefore conclude that the Appeals Ofice
obtained verification that the requirenents of all applicable | aw
and adm ni strative procedure had been net in accordance with
section 6330(c)(1) and that it considered that verification in
making its determnation as required by section 6330(c)(3).

B. Consi deration of Petitioner’s Argunents

Petitioner raised five contentions in his Form 12153, which
we can condense into three core argunents: (1) Respondent’s
proposed | evy was invalid because a previous levy on petitioner’s
pensi on was rel eased; (2) petitioner’s 2001 Federal incone tax
liability was discharged in petitioner’s 2005 bankruptcy; and (3)

t he proposed | evy was invalid because it was nmade before

15, .. conti nued)
excluded retirement accounts. Counsel should be consulted in
such situations.”
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petitioner’s pension entered payout status. All three argunents

are unavail i ng.

1. A Rel ease of Levy Does Not Rel ease the Underlying
Lien on Petitioner’s Pension.

Petitioner’s first argunment confuses the lien that arises
under section 6321 wth respondent’s ability to | evy pursuant to
section 6331. The lien on petitioner’s pension arose when
petitioner’s 2001 Federal incone tax liability was assessed and
petitioner failed to pay the liability upon notice and demand.
See sec. 6321. The lien was not rel eased when petitioner’s 2001
tax liability was discharged i n bankruptcy because the pension
was excluded fromthe bankruptcy estate, see supra pp. 22-23, nor
was the lien rel eased by respondent’s w thdrawal of any prior
| evy notices. See sec. 6322.

2. Petitioner’'s Discharge in Bankruptcy Did Not
Prevent Respondent From Levying on Petitioner’s

Prepetiti on Assets That Renmi ned Subject to
Respondent’s Section 6321 Lien.

Petitioner’s second argunent fails because, as di scussed
above, a discharge in bankruptcy shields a debtor from persona
l[tability with respect to discharged debts but does not prevent
t he Comm ssioner from proceeding in rem against any prepetition
assets of the debtor that survived the bankruptcy and remain
subject to a valid section 6321 lien. See supra pp. 19-23. In
the case of exenpt property, the section 6321 lien survives the

bankruptcy where, pursuant to section 6323(a), the Comm ssioner
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filed an NFTL before the bankruptcy; in the case of excl uded
property, the lien survives the bankruptcy whether or not the
Comm ssioner filed an NFTL. See supra pp. 21-23. Because
petitioner’s pension was excluded from his bankruptcy estate, the
section 6321 lien remains attached to the pension,

not wi t hst andi ng respondent’s failure to properly record an NFTL.
Accordi ngly, respondent may collect petitioner’s unpaid 2001 tax
l[iability in remby |evying on petitioner’s pension incone, even
t hough petitioner’s personal liability for the unpaid 2001
Federal income tax was di scharged i n bankruptcy.

3. Respondent’s Notice of Levy Was Valid

We reject petitioner’s final argunent because respondent did
not levy prematurely. |In fact, respondent has not yet |evied on
petitioner’s pension incone; the only thing respondent has done

is toissue a notice of intent to |levy pursuant to section 6330.

Petitioner’s argunment confuses the notice of intent to | evy under
section 6330 with the levy itself. Petitioner is correct that
respondent could not have wi thdrawn funds from petitioner’s
pension until it entered payout status on Novenber 1, 2007. But
we are unaware of any authority holding that a notice of intent
to levy on pension incone that is nmailed to a taxpayer pursuant
to section 6330 before the pension has entered payout status is

i nproper, let alone invalid, and we can discern no restriction in

section 6330 that prevents the Conmm ssioner fromissuing a notice
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of intent to | evy once the Conm ssioner has identified an
appropriate levy source, even if the notice of intent to levy is
i ssued before the date when the actual |evy may commence to reach
paynments fromthe plan (in this case, the date when petitioner’s
pensi on enters payout status).

C. Bal ancing the Need for Efficient Collection of Taxes

Wth the Taxpayer’'s Concern That Coll ection Be No Mre
| nt rusi ve Than Necessary

Section 6330(c)(3)(C requires a hearing officer to bal ance
the Comm ssioner’s obligation to collect a validly assessed but
unpaid tax litability against a taxpayer’'s legitimate concern that
the collection action may be too intrusive. W review for abuse
of discretion the hearing officer’s determ nation regarding the
appropri ate bal ance.

As di scussed above, the IRM states that a hearing officer
nmust exercise discretion in determ ning whether to levy on a
taxpayer’s retirenent incone but does not tell the hearing
of ficer how to exercise that discretion. 1 Admnistration, |RM
(CCH), pt. 5.11.6.1(1), at 16,797 (June 29, 2001). M. dimn
chose to exercise his discretion by exam ning whether a | evy on
petitioner’s retirenment income would cause econom ¢ hardshi p.

Qur problemw th that determ nation arises fromthe nethod M.
Climan used to anal yze whet her econom c hardship would result

fromthe |evy.
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M. dimn calculated petitioner’s incone as if petitioner
woul d continue to have incone fromwages after he started to
receive his pension. Specifically, M. Cdimn took petitioner’s
reported income (including wage incone) from petitioner’s 2005
Federal inconme tax return and divided the figure by 12 to arrive
at an average nonthly incone figure. He then calculated
petitioner’s all owabl e expenses by extracting information from
petitioner’s 2003-2005 Federal income tax returns and consulting
t he applicable national and | ocal standards. He then cal cul ated
petitioner’s net nonthly incone by subtracting petitioner’s
average all owabl e nonthly expenses from petitioner’s average
nmont hly i ncone.

The problemthat is readily apparent fromthis nethodol ogy
is that M. diman assuned petitioner would continue to work
after he started to receive his pension incone in Novenber 2007.
M. dimn did not assune in making his inconme cal cul ati ons that
petitioner would retire, and there is nothing in the
admnistrative record to explain why he nade that assunption
The adm ni strative record contains no indication that petitioner
woul d continue to work for conpensation after Novenber 2007
Wthout that information in the admnistrative record or, at a
m ni mum w thout sonme evidence in the adm nistrative record that
the informati on was requested and not provided, we sinply cannot

eval uate whether the Appeals O fice abused its discretion.
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Petitioner suggests on brief that his $1,242 nonthly pension
paynment has becone a “lifeline” and that he will face econom c
hardship if he is denied this inconme stream W are unwilling to
dism ss petitioner’s concern without sonme information in the
adm nistrative record to confirmthat the hearing officer asked
petitioner (1) whether he would continue to work for conpensation
after he started to receive his pension and (2) to submt
financial information to show his financial situation as of
Novenber 2007 when he becane entitled to his pension incone.

We may under certain circunstances remand a case to the
Comm ssioner’s Appeals Ofice while retaining jurisdiction. See

Lunsford v. Comm ssioner, 117 T.C. 183, 189 (2001). The

resulting section 6330 hearing on remand provides the parties

Wi th an opportunity to conplete the initial section 6330 hearing
whil e preserving the taxpayer’s right to receive judicial review
of the ultimate adm ni strative determ nation. Drake v.

Comm ssioner, T.C Meno. 2006-151, affd. 511 F.3d 65 (1st G

2007). Because the admnistrative record is insufficient to
enabl e us to properly eval uate whether the Appeals O fice abused
its discretion in determning that a I evy on petitioner’s pension

i ncome could proceed, we shall remand this case to enable the



- 34 -
parties to clarify and suppl enent the adm nistrative record as
appropriate. 1t

VI . Concl usion

We have considered the parties’ remining argunents and, to
the extent not discussed above, conclude those argunents are
irrelevant, noot, or without nerit. For the reasons identified
above, we will remand this case to the Appeals Ofice for further
proceedi ngs consistent with this Opinion.

To reflect the foregoing,

An appropriate order will be

i ssued.

®*Respondent reserved objections to pars. 33 and 34 of the
stipulation of facts, which relate to changes in petitioner’s
health that have occurred since the Appeals Ofice issued the
notice of determnation. On remand respondent shoul d consi der
information offered by petitioner regarding his financial
condition, including any information regarding his nedical
condition and costs that bear on his financial condition. W
shal|l reserve ruling on respondent’s objections until the Appeals
Ofice's review on remand is conpleted and a suppl enental notice
of determ nation is issued.



